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OPINION
JamesWendell Leach ("Father") and JuliaSledge Leach Bryan ("Mother") mariedin 1980,

shortly after Father began his medical practice in Columbia. The parties divorced in 1992 after
twelve years of marriage; they have three children.! Father is an obstetrician/gynecologist who

1The exact dates of birth are not clear from the record, although Mother testified in March of 1998 that the
children were seventeen, fourteen and nine yearsold.



earns in excess of $400,000 annually. At thetime of the marriage, Mother held a nursing degree
from Vanderbilt University. Since then, she hasmaintained and enhanced her skills

Atthetimeof their divorce, the partiesentered into adetailed Marital Dissolution Agreement
("MDA"). Under the agreement, Mother was given custody of the children, and Father had
reasonablevisitation. Father agreed to pay $1,750 per week in child support “until each child is22
years of age provided they are enrolled annually in and attending college full-time” Father also
agreedto pay private school tuition andto pay “college expenses, including room, boarding, tuition,
books and supplies, and other expenses related to college until each such child graduates from
college.” Further, Father agreed, “ As each child reaches the age of 16, [to] provide an automobile
for such child and [to] be responsible for dl expenses related to the use and maintenance of same
... until the youngest child reaches the age of 22.”

Mother received the marital home and its contents and Father agreed to pay:

asadditional child support until the youngest child reachesthe age of 22 all expenses
related to maintai ning, repairing and/or replacing all improvements located therein
and thereon (including appliances, machines and equipment), and all other expenses
related to the residence, yard, swimming pool and other improvements. The
necessity for said expenses shall be determined by [Mother] in her sole and absd ute
discretion.

Mother also received her car and van and, as* additional child support,” Father agreed to pay
for“all gas, ail, insurance, maintenance, repairs, replacement of tires, batteriesand other accessories,
and/or other debts thereon, including lease payments” and “[a]t the expiration of the lease on the
1990 Lexus, . . . [to] provide [Mother] with a similar automobile by purchase or lease and [to]
continue to do so every three (3) years until the youngest child reaches the ageof 22.”

In addition, Father agreed to pay health insurance for Mother and the children until the
youngest child reached the age of 22 and to pay for any of their medical expenses not covered by
insurance. He also agreed to “irrevocably designate [Mother] as the sole beneficiary” of hislife
insurance policy and to “remain liable for the payment of all premiums on same, if any.” Father
agreed to pay for aterm life insurance policy for Mother until theyoungest child reached the age of
22.

Mother received her Individual Retirement Account and Keogh Plan and $332,807.50 from
an investment portfolio. Additionally, Father agreed to pay Mother “rehabilitative aimony in the
amount of $5,569.00 per month . . . for a period of twenty (20) years.” He further agreed, “Such
amount shall not be subject to modification or termination.”

In exchange for al the provisions listed above, Father retained, among other things, his

Individual Retirement Account and Keogh Plan, the commerdal real property which housed his
office, and his medical practice, including “any cash, checking acoounts, furniture, fixtures,
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eguipment, machinery, supplies, Columbia Diagnostic Associates, Physicians Equipment Partners,
Ltd, and accountsreceivable.” Each of thoseitemswasretainedin itsentirety, free from any claims
by Mother.

The MDA also contaned the following provisions:

Should there be any obligation, alimony, child support or other, due in the future,
after the death of [Father], the children and [Mother] shall have a claim against the
estate of [Father] for monies due in the future under this agreement.

In the event of a breach of this agreement by either party, the party breaching said
agreement agreesto pay all expensesof thenonbreaching perty, including reasonable
attorney’ s fees.

The agreement was incorporated into the divorce decree issued on January 27, 1992. The
parties later agreed to modify the MDA, and in June 1996 the court approved a consent order
reflecting, among other things, the parties agreement that Father be released from cetain
responsibilitiesrequired under theinitial Marital Dissolution Agreement, including the purchase or
lease of a new vehicle for Mother every three years and the maintenance of the home and vehicle.
The parties al'so agreed to divide certain medical expenses for the children, and Father remained
liablefor only half of Mother’s medical expenses not covered by insurance. In exchange for these
modifications, Father agreed to pay Mother an additional $300 per week in child support, making
his obligation $2,050 per week.

In October 1996, thetrial court issued aconsert order to change custody because the oldest
child had chosen to live with Father. The order vested Father with primary physical custody of the
couple’ s daughter. In conjunction with that change, the parties agreed that Father’ s “weekly child
support obligation shall be reduced . . . from $2,050 per week to $1,355 per week, which amount
takes into account [Father’s] obligation to support the parties other two minor children in the
amount of $1,600 per week and [Mother’ 5] obligation to support [the older daughter] in the amount
of $245 per week. When [the older daughter] reaches the age of 18, and has graduated from hi gh
school, [Father’ s| support obligation shall be readjusted toreflect that heisno longer entitled to an
offset for [her] support.”

The daughter returned to Mother’s hometo live in February of 1997, but Father continued
to pay the reduced support amount. OnMarch 7, 1997, Mother filed apetition for change of custody
and increase in child support after the daughter dedded to resume living with her.  Two months
later, Father filed apetition for termination of alimony based on Mother'sremarriagein April 1997.



He also argued tha his obligation to pay alimony should cease because Mother'sfinancia situation
had improved due to his payments to her, while his earnings had decressed.?

Father had remarried in March 1993 toawoman with two minor children, and in 1996 Father
and hisfamily had moved into alarger, more expensive house. Mother remarried inApril 1997, to
acertified flight i nstructor, who earned gpproximately $14,000 annudly.

At the May 1998 hearing, Father testified that he had greater expenses, including spending
over $22,000 per month on his new household and the larger house. He testified that he owned
$620,000 in rea estate and his persona property was worth approximately $150,000. He also
testified that he had to work more hoursin orde to maintain hislevel of income due tochangesin
medical practice in the aea. Testimony at the hearing also revealed that Mother's estate had
increased dramatically with therise of the stock market. Her net worth wasover onemillion dollars
and she had paid off the mortgage on the family home. Mother testified that from the divorceto the
time of trial, she had filed four contempt petitions based on Father's failure to pay his obligations
under their agreement.

Initsorder, thetrial court found that Mother'sremarriage did not affect her alimony and that
Father had failed to prove any material change of drcumstance warranting a modification or
reduction of alimony. The court further found that Father had failed to prove a material changein
circumstance warranting a changein child support and ordered him to resume weekly payments of
$2,050, later assessing arrearages of $46,200 for the time after the older daughter returned to
Mother’ scustody.

The court also found Mother’s contempt petition to be “well taken insofar as [Father] has
failed to pay or reimburse[M other] for medical and educational expenses previously ordered by this
Court.” However, it declined to find Father in “willful contempt” or to impose a penalty, instead
awarding Mother a judgment for $5,581.92 for the accumulated arrearages. Mother later filed
another petition for nonpayment of child support and for expenses unpaid sincethe court’ slast order
and for Father’s failure to pay the amounts previously ordered. Father requested that a portion of
the child support payments be placed in trust for thechildren’s future needs.

In its order following the hearing on contempt, the trial court found Father in willful
contempt for failure to pay amounts he had been previously ordered to pay. The court denied
Father’s motion for stay of judgment® and ordered him to pay $100 per day for every day hefaled
to pay thejudgment infull. Thetrial courtdenied Father’ smotion that aportion of the child support
be placed in trust.

2Father’s testimony at the March 1998 hearing indicated that his earnings had not, in fact, decreased. Rather,
he testified that he earned approximately the same income, but that he worked longer hoursin order to earn it.

3This court also denied Father’s motion for a stay pending appeal.
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On appeal, Father challenges (1) thetrial court’ srefusal to terminate or modify hisalimony
obligations, (2) thetrial court’ srefusal to order that aportion of hischild support payments be placed
in trust, and (3) thetrial court’s sanctions for contempt.

[. Alimony

Father advances several theories for the termination of his alimony obligation. The first is
that Mother’ s remarriage automatically terminated his alimony obligation.

A. Automatic Termination Upon Remarriage

In making this argument, Father relies upon Tenn. Code Ann. 8§ 36-5-101(a)(2)(B), which
provides, in pertinent part:

In all caseswhere aperson isreceiving aimony in futuro, or alimony the amount of
which isnot cal culable on the date on which the decree was entered, and that person
remarries, the aimony in futuro or alimony the amount of whichisnot calculableon
the date the decree was entered, will terminate automaticdly and unconditionally
upon the remarriage of the redpient.

Thisstatutory provision was enacted in 1994 and became effective April 24, 1994, see 1994
Tenn. Pub. Acts, ch. 96, more than two years after the parties signed their marital dissolution
agreement. For purposes of this argument, Father characterizes the alimony provided for in the
MDA asin futuroor “alimony the amount of which isnot cal cul ableon the date on which the decree
was entered.”

Father’ srelianceon the automati c termination upon remarriage provision of Tenn. Code Ann.
§836-5-101(a)(2)(B) ismisplaced because (1) the statute’ senactment postdatesthe parties’ agreement
and the divorce decree and (2) the Satute, by itsterms, gppliesonly to dimony in futuro, and the
alimony involved herein was not of that type.

Because Tenn. Code Ann. § 36-5-101(a)(2)(B), the statute providing for automatic
termination of in futuro alimony upon remarriage by the recipient, was enacted in 1994, we will not
apply it retroactively to an agreement made and a divorce granted in January 1992. See Waddey v.
Waddey, 6 S.W.3d 230, 232 n. 1 (Tenn. 1999) (because the statutory introduction of rehabilitative
alimony was a substantivechange, that provisionisnot applicableto divorcesprior to that 1983 act).
In Hays v. Hays, 709 SW.2d 625 (Tenn. Ct. App. 1986), this court held that the 1984 statute
creating a“duty of rehabilitation” will not be applied to divorce decrees entered prior to its passage,
relyingon thelongstanding legal principlethat statutes chang ng substantive ightswill not begiven
retrospectiveapplication. Hays, 709 S.W.2d at 627; seealsoMcCartyv. McCarty, 863 S.W.2d 716,
719 (Tenn. Ct. App. 1992) (rehabilitative aimony statute does not apply retroactively to alimony
awards made prior to its passage).



Statutes are to be applied prospectively “unless the legislature clearly indicates to the
contrary.” Shell v. State, 893 S.W.2d 416, 419 (Tenn. 1995) (citing Woodsv. TRW, Inc., 557 S.W.2d
274, 275 (Tenn. 1977)). More significantly, when astatute creates anew right, eliminates a vested
right, or impairs acontractual obligation, its retrospective application isconstitutionally forbidden.
Tenn. Const. Art.1, Sec. 20; Collier v. Memphis Light, Gas & Water Div., 657 SW.2d 771, 775
(Tenn. Ct. App. 1983). Courts will not apply a statute retroactively whereto do so would disturb
avested right or contractual obligation. Kuykendall v. Wheeler, 890 SW.2d 785,787 (Tenn. 1994).
Our Supreme Court has construed Articlel, section 20 as prohibiting laws "which take away or
impair vested rights acquired under existing laws or create anew obligation, impose a new duty, or
attach anew disability inrespect of transactionsor consider ationsalready passed.” Doev. Sundquist,
2 SW.3d 919, 923 (Tenn. 1999). Further, a “vested right,” athough difficult to define with
precision, is one "which it is proper for the stae to recognize and protect and of which [an]
individual could not be deprived arbitrarily without injustice.” 1d.

Both these principleshave been applied to disallow the application of Tenn. Code Ann. 8 36-
5-101(a)(2)(B) to decreesentered prior to the statute's passage. Klinev. Kline, No. 03A01-9706-
CV-00240, 1997 WL 677943 at *2 (Tenn. Ct. App. Nov. 3, 1997) (perm. app. denied May 26, 1998)
(Tenn. Code Ann 8 36-5-101(a)(2)(B) could not beapplied to alimony awarded in 1991, and alimony
was not automaticaly terminated by wife's remarriage in 1996); Hussey v. Hussey, No. 01A01-
9504-PB-00181, 1996 WL 165512 at *5 (Tenn. Ct. App. Apr. 10, 1996) (perm. app. denied Aug.
26, 1996) (partiesintended that alimony obligation would not terminate upon remarriage of wifeand
statute will not be applied retroactively to deprive her of her right to receive payments).*

The statutory provision automatically terminating certain typesof alimony upon remarriage
was not in existence at the time of the parties agreement or the entry of decree of divorce
incorporating that agreement. Wewill not apply Tenn. Code Ann. § 36-5-101(a)(2)(B) retroactively
to create an automatic termination of contractual obligations undertaken and rights vested prior to
its enactment.

Additi onally, Father’ sargument that his alimony obligation terminated automatically upon
Mother’ sremarriage, by operation of the statute, must fail becausethe statute appliesonly to alimony
in futuro. As explained below, we conclude tha the alimony established by the parties in their
marital dissolution agreement and incorporated into the divorce decree was not dimony in futuro.
Isbell v. Isbell, 816 SW.2d 735, 739 (Tenn. 1991). But, even if the alimony involved herein could
be appropriately classified asin futuro, it was not subject to automatic terminati on upon remarriage
of therecipient. At the time the marital dissolution agreement was entered, alimony in futuro did

4I n Hussey, the former wiferemarried in 1993, prior to the statute’ spassage. The court in Hussey reasoned that
the former wife had a vested right in alimony payments because the parties had intended that the alimony provided for
inthe agreement would, in effect, be adivision of marital property. Accordingly, thecourt found the alimony agreement
to be a vested contractual right which could not be impaired by later statutes.
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not automatically terminate at remarriage. Butcher v. Webb, 869 S.W.2d 336, 337 (Tenn. 1994).°
B. Rehabilitative Alimony Statutorily Subject To Modification

Alternatively, Father argues that the alimony is rehabilitative alimony and subject to
modification by the trial court under another statute, Tenn. Code Ann. § 36-5-101(d)(2), which
provides:

An award of rehabilitative, temporary support and maintenance shall remainin the
court's control for the duration of such award, and may be increased, decreased,
terminated, extended, or otherwise modified, upon a showing of substantial and
material change in circumstances. Rehahilitative support and maintenance shall
terminate upon the death of the recipient. Such support and maintenance shall also
terminate upon the death of the payor unless otherwise specifically stated. The
recipient of the support and maintenance shal have the burden of proving that all
reasonabl e efforts at rehabilitaion have been made and have been unsuccessful.

Tenn. Code Ann. § 36-5-101(d)(2).

Father arguesthat hedemonstrated amaterial change of circumstancesjustifying termination
of the alimony obligation, specificdly Mother's remarriage and her successful economic
rehabilitation.

The specific statutory provision upon which Father relies was al so enacted after the parties’
agreement and divorce, and became effective in 1993. 1993 Tenn. Publ. Acts, ch. 243. For the
reasons explained in the preceding section, we cannot apply this later legislative enactment to
alimony agreed to and awarded earlier if such application would deprive Mother of avested right.
Waddey, 6 SW.3d at 232 n.1 (if statutory amendment constitutes a substantive change in divorce
law, the new provision is not applicableto divorces granted prior to its passage). Whether mother
had a right to unmodifiable alimony, not subject to decrease or termination due to change in
circumstances including successful rehabilitation, depends upon the intent of the parties, including
the language of the agreement, and the law at the time of the agreement.

5Prior to the enactment of Tenn. Code A nn. § 36-5-101(a)(2)(B) the courts applied the so-called “live-in
boyfriend” statute, Tenn. Code Ann. § 36-5-101(a)(3), to aremarried alimony obligee who received alimony in futuro.
SeeIsbell, 816 S.W.2d at 737 (section did not apply because obligee received afixed amount of alimony). That section
createsarebuttable presumption that the recipient of alimony in futuro who lives with athird person is ether receiving
support from the third person or is contributing to the third person's support, tha the redpient no longer needsthe
previously awarded amount of alimony, and that the court should sugpend all or part of the dimony obligation. By its
terms, this statute applies only where (1) in futuro alimony has been previously awarded, and (2) where modification
by the court of the previous avard is available. Because we have determined that the alimony award in this case was
not “in futuro” this provision does not apply. Father hasnot relied on Tenn Code Ann § 36-5-101(a)(2)(B) in any of
his arguments.
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The parties’ marital dissolution agreement stated:

Husband shall pay to Wife rehabilitative alimony in the amount of $5,569.00 per
month, payable semi-monthly on the 1st and 15th of each month, for a period of
twenty (20) years. Such amount shall not be subject to modification or termination.
Wife shall pay income taxes on said payments and Husband shdl be entitled to
deduct said payments from hisincome.

The parties used the term “rehalilitative alimony;” however, that term must be interpreted
by reference to its meaning in 1992 when the agreement was made.

C. Rehabilitative Alimony

Since the parties' 1992 divorce, Tennessee dimony law, which is primarily governed by
statute, hasundergonerevision. See Tenn. Code Ann. 8 36-5-101. Tennesseelaw, asit existstoday,
recognizesthreedistinct types of alimony or spousal support. 1d.; Selfv. Self, 861 S.W.2d 360, 361-
62 (Tenn. 1993). Alimony may bein solido, in futuro, or rehabilitative.

Tennessee law regarding alimony in solido has not changed since the entry of the decres
herein. Alimony in solido promotes the twin goals of certainty and finality though an award of a
fixed amount without conditions. Waddey, 6 S\W.2d at 232; Self, 861 SW.2d at 362. That fixed
amount may bepaid inasinglelump sum payment, or it may bepaidin periodicinstallments. 1sbell,
816 SW.2d at 738 ("[t]he mere fact that the lump sum amount is payablein installmentsis neither
conclusive nor determinativeregardingitsstatusasin solido or infuturo"). Thedeterminativefactor
in deciding whether an award of spousal support is dimony in solido, isthe intent of the parties, or
the court, that the award be for afixed amount. Self, 861 S.W.2d at 363 (noting that thetrial court’s
award stated the alimony was in solido and other provisions supported intent was to provide
paymentsfor a definiteduration); Grissom, 15 SW.3d at 477 (interpreting the marital dissolution
agreement to establish that “the parties did not intend for the paymentsto terminate unless the wife
died”). Alimony in solido is not modifiable even upon a showing of changed circumstances,
including such events as remarriage or the increased fortunes of the reapient spouse. Self, 861
S.W.2d at 362; Towner v. Towner, 858 S.W.2d 888, 890 (Tenn. 1993);Grissom, 15 S.W.3d at 477.

Alimony in futuro, sometimes referred to as “ permanent alimony” or “periodic alimony,”
continues support that was incident to the marital relationship and continues indefinitely. It is
generally based on the need of the recipient for continued longterm support after the breakup of the
marriage. Today, asin 1992, dimony in futuro remains subject to the control of the court, and may
bemodified upon ashowing of asignificant and material change of circumstances. Self, 861 S.\W.2d
at 361.

Rehabilitative alimony is designed to help a gpouse who is economically disadvantaged,
relative to the other spouse to become finandally self-sufficient. It is intended to eliminate



dependency of one ex-spouse upon the other and to rdieve the partiesof “impediments inddent to
the dissolved marriage.” 1d. Rehabilitative alimony was introduced into our statutesin 1984.

In 1992, the spousal support statute, Tenn. Code Ann. 8 36-5-101(d), provided, in pertinent
part:

It is the intent of the general assembly that a spouse who is economically
disadvantaged relative to the other spouse be rehabilitated whenever possible by the
granting of an order for payment of rehabilitative, temporary support and
maintenance. Wherethereissuch relative economic disadvantage and rehabilitation
isnot feasiblein consideration of all relevant factors, including those set out in the
subsection, then the court may grant an order for payment of support and
maintenance on a long-term basis or until the death or remarriage of the recipient
except as otherwise provided in subdivision (a)(3).°

Our Supreme Court characterized this statute as distinguishing two types of support. “One
is temporary and designed to rehabilitate; the other is appropriate for long term support, when
rehabilitation is not feasible.” Isbell, 816 S.W.2d at 736.

At the time the parties herein entered into their agreement, the nature of rehabilitative
alimony had been recently discussed by our Supreme Court:

[T]headvent of rehabilitative support did not totally displace permanent alimony; the
courtsmay still award long-term support and maintenanceuntil remarriage or death
of the recipient in situations where rehabilitation is simply not feasible. Where
rehabilitative support is awarded, it may be made subject to conditionsimposed by
the court or agreed to by the parties. But where the rehabilitative award has been
made for afixed amount, the award must beconsidered non-modifiable, evenifitis
tobe paidininstallmentsand not in alump sum. The certainty that resultsfrom such
arulebenefitsboth parties, all owing each to makelong-rangefinancial plansfor their
own futures and for the future of any children affected by the break-up of the
marriage. Unnecessary disruption of financial plansand expectations does not serve
the policy fostered by the legdature in its efforts to provide rehabilitation for
economically disadvantaged family members faced with marital dissolution. The
rule we have recognized today will foster that legislative policy of rehabilitation.

Isbell, 816 SW.2d at 739 (citations omitted).

The primary issuein I sbell was whether the statute creating a presumption that the recipient
of dimony infuturowho lived with athird party no longer needed the amount of alimony awarded

6The referenced subdivision (a)(3) created the rebuttabl e presumption that an alimony in futuro recipient who
lived with another person no longer needed the amount of support previously awarded. See supra note 6.
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was applicable torehabilitative dimony. The court held that it was not because the statute “ by its
own terms, applies only to ‘aimony in futuro’” and not to the temporary, rehabilitative support
awardedtoMs. Isbell.ld. at 737. Expressly adopting and quoting from the Court of Appealsopinion
in Gerlach v. Gerlach, C.A. No. 122, 1988 WL 102744 (Tenn. Ct. App. Oct. 6, 1988), the Court
further held:

Anaward of alimony may bein solido (adefinite amount) or in futuro (an indefinite
amount over an indefinite period of time). “ Thedetermining factor in distinguishing
whether alimony isin futuro or in solido is the definiteness or indefiniteness of the
amount ordered to be paid.” . . . Although the court did not specify thetotal amount
paid, the full amount of alimony payable - $16,800 - may be definitely determined
by simply multiplying the monthly sum ($400) times the designated duration (42
months). . .. The mere fact that the lump sum amount is payable in installmentsis
neither conclusive nor determindive regardingits status asin solido or in futuro.

Isbell, 816 SW.2d at 738 (citations omitted).

The Gerlach court had found Ms. Gerlach’s alimony to be in solido and not subject to
termination upon remarriage. The court also found it significant that the decree awarding alimony
had no language providing for termination. 1d. TheIsbell court also noted, “If trial courts wish to
retain the right to modify an award of rehahilitative support, they should either place certain
conditions on the award or not make it for asum certain over afixed period of time.” Id. at 739 n.1.

As Isbell makes clear, a the time of the parties agreement and decree of divorce,
rehabilitative alimony established for a definite duration and a definite amount and not specificdly
subject to conditions was not subject to later modification. Isbell also makes clear that a statute
applicable toin futuro dimony did not apply to rehabilitative dimony.

| sbell was fol lowed cl osely by Campbell v. Campbell, 832 SW.2d 31 (Tenn. Ct. App. 1991),
in which this court reluctantly affirmed the termination of “rehabilitative periodic aimony” to a
disabled and unemployablewife.” In Campbell, the wife was awarded “ $1,250.00 per month.. . . for
a period of 36 months, the remarriage or death of the wife, whichever should first occur.” 832
SW.2d at 31. When wife required an extension of he support because she was unable to gain
employment or improve her skills due to deteriorating health, the trial court noted that, while the
legislature enacted Tenn. Code Ann. § 36-5-101(d) providing for rehabilitative alimony in 1984, it
made no provision for subsequent modification of such an award. That court felt “constrained to
find that the award originally made became thefinal judgment asto alimony and is not now subject
to modification.” Id. at 32. Isbell was released after the trial court’s order but before this court
rendered its opinion. We stated, “[T]he Rule announced in Isbell precludes a trial court from
reopening an award of rehabilitati ve d imony unless the court has expresdy retained the right to

7We note that even the label, “periodic,” did not bring the rehabilitative alimony award within the control of
the court.
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modify theaward.” 1d. We further suggested that the legislature consider amending the statute® by
providing that adecree of rehabilitative alimony shall remain in the court’ s control for the duration
of the award, and may be increased, decreased, or otherwise modified upon a showing of a
substantial and material changein circumstances.” Id. at 33.

Shortly thereafter, the legislature did amend the statute to providefor the court’ s continuing
control over awards of rehabilitative alimony. 1993 Tenn. Pub. Ads, ch. 243. The approach to
rehabilitative alimony changed with these anendments. Asitispresently conceived, rehabilitative
alimony is statutory in origin and is clearly distinct from the other two types. Its modifiability has
been clearly established. In Self v. Self the Supreme Court discussed those 1993 |egislative changes
even though they were not applicable to the dispute in Self, stating, “ A third class of spousal support
has been created . . .” 861 S.W.2d at 363. The Court further observed:

[1]t appears the legislature has specifically gven trial courts the authority to order
awards designed to accomplish the rehabilitation of a spouse found to be
economically disadvantaged but which remain subject to modification by the court
upon a showing of “substantial and material changein circumstances.” Thisoption
obviously sacrificesthe certainty incident to an award of “a imony in solido” for the
continued monitoring of the parties circumstances by the court . . .

Id.

It is clear from these authorities that prior to the 1993 change rehabilitative alimony was
considered different from and dternative to dimony in futuro.® According to the Isbell court, the
primary distinguishing factor was whether the alimony was permanent and continuing the support
incident to marriage indefinitely, or was set for adefinite duraion. 1n Self, the court explained that
the distinction based on the definiteness of the term “actually reflects the essential purpose of each
award.” 861 S.W.2d at 362. Thus, the Salf court found theinitia purpose of the award, in view of
the circumstances of the parties at the time of the award, was the “critical factor” in determining
whether an alimony award wasmodifiable. Id. at 361. In Towner, the Court stated that susceptibility
to modification is not totally dependent on the duration of the payments, but that consideration of
all relevant factors could require or justify definite, nonmodifiable payments on a longterm basis

8It is not entirely clear whether, prior to 1993's change making rehabilitative alimony a distinct category of
spousal support, the courtsconsidered rehabilitativealimony asakind of alimonyin solido or as s mply a differentname
for alimony in solido. Isbell stated there were two kinds of alimony: (1) temporary, rehabilitative and (2) long term
where rehabilitation isnot feasible. 816 S.W.2d at 736. However, the court also used the termsin solido and in futuro.
Id. at 737. Self announced that a “third class of spousal support” was created by 1993 Tenn. Pub. A cts, ch. 243. 861
S.W.2d at 363, confirming there w ere only two types prior to the amendement. However, the Court found it significant
that thetrial court had stated that the award was* in solido” and further comparedin solido and in futuro alimony, stating
thefirst isrehabilitative sup port designed to acco mplish a stated purpose. 1d. In Towner v. Towner, the Supreme Court
determined that in spite of a marital dissolution agreement's characterization of monthly payments as “spousal
support/alimony,” they were, in fact, part of the distribution of maritd property. 858 S.W.2d at 891. The court stated
however, that if the payments had not so clearly constituted part of the property distribution, the issuewould be whether
the “obligation constitutes alimony in futuro or in solido.” 1d. at 890.
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becauseof theneedfor certainty andfinality. 858 S.W.2d at 890. Most recently, the Supreme Court
has returned to defining the distinction between alimony in futuro and aimony in solido as
“determined by either the definiteness or indefiniteness of the sum of alimony orderedto paid at the
time of the award.” Waddey, 6 SW.3d at 232.°

The question of whether the a imony established in the marital dissolution agreement was
non-modifiable “can be resolved only by an examination of the language of the provision and the
circumstances under which the agreement wasexecuted and made apart of thejudgment.” Towner,
858 S.W.2d at 890. Thepartiesused theterm“rehabilitative’ to describethealimony createdintheir
agreement. That choice isindicative of the parties’ intent, and the term “rehabilitative’ asused in
1992 must be interpreted in light of the existing statute’s use of the same term and court
interpretations of that statute. Under those authorities, “rehabilitative, temporary” support was
distinct from support awarded “ on along-termbasisor until the death or remarriage of therecipient.”

The use of theterm "rehabilitative” also reflects anintent by thepartiesto enableMother to
become economically self-sufficient relative to Father within a specific time frame. Self, 861
S.W.2d at 363. Further, the parties’ intent that the alimony not be subject to later modification, by
either party, was made explicitly clear. Thenon-modification provision providedboth partieswith
certainty and finality to allow them to make financial decisions reliably. In addition, the parties
chose to place no conditions or contingencies on the receipt of thed imony. Id. at 363; Isbell, 816
SW.2d at 739. Onthecontrary, their agreement specifiesthat the alimony obligation isto continue
for aperiod of twenty years without modification or termination. Although the total amount of the
alimony award is not stated in the agreement, simple arithmetic can determine how much Father
agreed to pay when he entered the agreement. Moreover, by the terms of the MDA, “ Should there
be any obligation, alimony, child support or other, due in thefuture, after the death of [Father], the
children and [Mother] shall have a claim against the estate of [Father] for monies due in the future
under this agreement.”*°

Inlight of al of theabove, wefindthat the"rehahilitative" support provided for inthe parties
marital dissolution agreement was non-modifiable. It cannot be subjected to alater statute in such
away asto change Father’ s obligétion or to affect Mother’ sright to receive the amount of alimony
for the duration provided in the parties’ agreement.

9Father has argued that the alimony p ayments terminate upon the death of Mother and, therefore, the alimony
isin futuro. The MDA issilent about its termination on the death of M other. Nonetheless, the argument propounded
by Father has been specifically disapproved. Grissom, 15 S.W.3d at 476 (citing Self, 861 S.W.2d at 363 (contingency
that alimony would terminate upon wife's death would not defeat the purpose of providing support for a set time)).

10I n addition, the parties specifically waived any interest each might have in the property or estate of the other,
“except as to the obligations imposed by this ingrument or by the court’ s decree, this being intended as afull, final and
complete settlement of the property, marital and other rights of the parties.” In addition to the non-modification
provision specific to alimony, the agreement also provides that no modification or waiver of any of itsterms shall be
valid unless agreed to in writing by both parties.
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Inaddition, it is clear that the agreement was the product of negotiation between the parties.
While the language prevents Father from seeking reduction or termination, it aso prevents Mother
from seeking an increase in amount or duration. Apparently the duration of thealimony payments
wasset at twenty yearsin consideraion of Mother’ srelinguishment of any claimto Father’ smedical
practice and rdated property and to his retirement accounts.™

Where the parties see fit to include alimony obligations in their marital dissolution
agreement,

It must be presumed that the alimony provision was part of the inducement or
consideration for the other provisions regarding division of the marital estate. The
Courtsarejustifiedin being rel uctant to disturb an alimony obligation assumed under
such conditions.

Campbell v. Campbell, No. 02A01-9803-CH-00073, 1998 WL 959669 at *5 (Tenn. Ct. App. Nov.
4,1998) (noTenn. R. App. 11 applicationfiled) (quoting Lampleyv. Lampley, No. 01A01-9708-CH-
00423, 1998 WL 44938 *5 (Tenn. Ct. App. Feb. 6, 1998) (perm. app. denied July 27, 1998)).

Similarly, in Holt v. Holt, 751 SW.2d 426 (Tenn. Ct. App. 1988), this court considered a
former husband's attempts to be relieved of obligations established in a property settlement
agreement which provided for 10 years of payments of alimony in solido.*? In determining that the
agreement did not violate public policy, this court also stated:

Parties should be free to obligate themselves by agreement beyond what the courts
could order them to do as a matter of law. In such cases the courts are not
sympatheticto a party who promises more than he can reasonably expect to pay in
order to induce the other spouse to obtain a divorce and then seeks the termination
of the agreed payments.

Holt, 751 S.W.2d at 428 (citations omitted).
We affirm the trial court’s refusal to modify Father’ salimony obligation. See Hutcherson

v. Criner, 11 SW.3d 126, 136 (Tenn. Ct. App. 1999) (“This Court will affirm a decree correctin
result but rendered upon different . . . grounds.”).

11Father’s deposition testimony from 1996, which was admitted into evidence, indicates that he was given a
draft MDA which provided that he would pay Mother “roughly $4,400" per month for ten years, but that he negotiated
to pay the agreed to $5,569 per month for twenty years in order to “keep the retirement account instead of splitting it.”

12 Theformer husband alleged that thein solido alimony provisionswerevoid as against public policy because
they were based on future earnings. In addition to holding that no proof existed that the husband’s only source of funds
to make the payments he agreed to was his future earnings, the court found that the agreement did not otherwise violate
public policy.
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I1. Child Support Trust

Father also appealsthetria court’srefusal to require a portion of child support to paid into
atrust for the benefit of the children.® Father arguesthat some of the child support money should
be sequestered from access by Mother because “there is atremendous amount of money tha is
flowing in her direction that is being used by her and her current husband.”

A. What Portion is Allocable

We begin our analysis by attempting to define what portion, if any, of the child support
Father pays is subject to apportionment to a trust. Any amounts of support that are not legally
mandated but areimposed solely by the MDA, are not subjed to revision by the court. That includes
Father’ sagreement to pay support and college expenses beyond the date each child reachesthe age
of majority and graduatesfrom high school. Sandusky v. Sandusky, No. M2000-00288-COA-R3-CV
2001 WL 327898 at *4 (Tenn. Ct. App. Apr. 5, 2001) (parent isrequired to support child until later
of eighteenth birthday or the graduation of the class to which child belongs).

Whileit isgenerally true that a parent cannot be ordered by the courts to pay child support
for an adult child, Blackburn v. Bladkburn, 526 S.W.2d 463, 465 (Tenn. 1975); Garey v. Garey, 482
S.W.2d 133, 135 (Tenn. 1972), a party to a divorce may by agreement obligate himself or herself
beyond the support duties imposed by law. Such a provision in an agreement constitutes "a
contractual obligation outside the scope of the legal duty of suppart during minority and retainsits
contractua nature, although incorporated in afinal decree of divorce." Penland v. Penland, 521
SW.2d 222, 224-25 (Tenn. 1975); Blackburn, 526 SW.2d at 465. Any voluntarily assumed
obligation exceeding the minimum child support required by statuteisbased ontheparties contract,
enforceableasacontractual obligation, and controlled exclusively by the agreement. Haasv. Haas,
No. 02A01-9604-CV-00073, 1997 WL 194852 at * 3 (Tenn. Ct. App. Apr. 22, 1997) (no Tenn. R.
App. R.11 application filed). A parent’s agreementsto pay college expenses as well asto provide
support beyond majority arecontractual obligationsfor which theparent hasno legal duty andwhich
are not subject to modification by thecourts. Penland, 521 S.\W.2d at 224-25; Dorrisv. Dorris No.
01A01-9304-CV-00170, 1993 WL 380778 at * 2 (Tenn. Ct. App. Sept. 29, 1993) (no Tenn. R. App.
P. 11 application filed) (thetrial court hasno statutory power to award child support beyond the age
of majority and no continuing power to modify such support).

Inthis case, Father’ s agreementsto provide support until each child reaches twenty-two and
to also pay for college expenses remai nenforceabl eascontractual provisions, and are not modifiable
by the courts as child support obligations imposed by law. That limitation applies not only to the

13Although Father testified at the March 1998 hearing regarding his desire thatatrustbe established for future
support payments he al <0 raised the issue of placing the arearages awarded Mother after thetrial in trust. We note that
this court has addressed child support arrearages, stating: “ The award for back support is intended either to benefit the
parties' child or to reimburse [the mother] for contributing more than her fair share to her son's support. In the absence
of proof to the contrary, the award of back child support should be made to [themother] . . " State ex rel. Vaughnv.
Kaatrude, 21 S.W.3d 244, 250 (Tenn. Ct. App. 2000).
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amount agreed to be paid, but also to the arrangement established in the contract. “The courts may
not make anew contract for parties who have spoken for themsel ves and may not relieve parties of
the contractual obligations simply because these dbligations later prove to be burdensome or
unwise.” Marshall v. Jackson & Jones Qils, Inc., 20 S\W.3d 678, 682 (Tenn. Ct. App. 1999)
(citationsomitted). Therefore, Father’ srequest to modifythe amount of childsupport going directly
to Mother can only relateto the child support due for each child until he or she reaches the age of
eighteen and graduates from high school.

B. The Child Support Guidelines' Definition of Amount Allocable to Trust

The partiesmodified their original MDA in 1996, and thetrial court entered aconsent order
toreflect those modifications. Essentially, Father agreed to pay an additional $300 per week in child
support inexchangefor releasefrom certain other obligations. That modificationresultedin Father’s
support obligation for three children being set at $2,050 per week, which converts to a monthly
obligation of $8,883.33. Using the formula set out in the guidelines, that amount would be
appropriate for three children of a parent whose monthly net income, calculaed according to the
guidelines, was $21,665. Father sets his net income for 1997 at $334,912, which converts to
monthly net income of $27,909. He acknowledges that his monthly support obligation for three
children, if theguidelines’ percentagewere strictly applied to histotal netincomewithout deviation,
would be $11,442.75 per month.*

Father asserts that the amount of support he pays over the amount due under the guidelines
on net income over $10,000 per month is subject to being placed in trust, relying upon a provision
of the guidelines relating to high income obligor parents, which, after an amendment effective
October 5, 1997, provides:

Thecourt must consider all net income of theobligor asdefined according to 1240-2-
4-.03 of thisrule. The court must order child support based upon the gopropriate
percentage to the custodial parent up to a net $10,000 per month of the obligor’s
income. When the net incomeof the obligor exceeds $10,000 per month, the court
may consider adownward deviation from the guidelinesif the obligor demonstrates
that the percentage applied to the excess of the net income above $10,000 a month
exceedsareasonableamount of child support based uponthe bestinterest of thechild
and the circumstances of the parties. The court may require that sums paid abovethe
percentage applied to the net income above $10,000 be placed in an educational or
other trust fund for the benefit of the child.

14In its May 28, 1998 order, the trial court recounts that Father’s support obligation was reduced when his
daughter moved in with him “to the equivalency of thirty-two (32%) percent of his ‘net income,” being One Thousand
Six Hundred Dollars ($1,600.00) per week.” Thus, thetrial court found that the parties used a net income figure of
$5,000 per week, or $260,000 per year. The court also specifically found, when reinstating the child support at $2,050
per week, that the parties agreed thisamount was substantially lessthan it would beif the guidelines were grictly applied
to the current income and visitation practices of Father. The amount of direct cash payment for support doesnot include
the other expenses Father pays, such as the medical, educational and automobile expenses in dispute.

-15-



Tenn. Comp. R. & Regs., ch. 1240-2-4-.04(3).

Thus, under the 1997 version, the court may make a downward deviation in the amount of
support after “considering” all net income, but not below the amount based on $10,000 monthly net
income, if the obligor demonstrates that support based on the total amount “exceeds a reasonable
amount of child support based upon the best interest of the child and the circumstances of the
parties.”* Father does not argue, however, that histotal child support amount should be reduced;
instead he argues that some portion of it should be placed into trust. Assuming that the amount of
Father’s current child support obligation isthe product of application of Tenn. Comp. R. & Regs,
ch. 1240-2-4-.04(3),'® the amount subject to allocation to atrust fund is that portion of the support
whichisgreater than the amount Father would be required to pay based on anet incomeof $10,000
per month, $4100 per month.

15The amount of support is the product of applying the guidelines’ percentages, based on the number of
children, to theobligor’ s netincome, as defined in the guidelines. “After this calculation is made, if there are no changes
to be made pursuant to paragraph 1240-2-4-.04 below, then thisis the amount of the child support award.” Tenn. Comp.
R. & Regs., ch. 1240-2-4-03(5). The “Criteria for Deviation From Guidelines’ section provides that the percentage
amounts are minimums and, therefore, the court “shall increase’ the award for specified reasons. Tenn. Comp. R. &
Regs., ch. 1240-2-4-.04(1). The section also allows deviation in other cases, “when the court finds it is in the best
interest of the children,” such asw here the obligor parent exercises more than standard visitation. Tenn. Comp. R. &
Regs., ch. 1240-2-4-.04(2). Asexplained above, specific authorizationisgiven for downward deviationfor incomeover
$10,000 per month and ininstances of extrem e economic har dship in order to achieve equity between the parties. Tenn.
Comp. R. & Regs., ch. 1240-2-4-.04(3) and (4). Finally, “In deviating from the guidelines, primary consideration must
be given to the best interest of the child(ren) for whose support the guidelines arebeing utilized.” Tenn. Comp. R. &
Regs., ch. 1240-2-4-.04(5). Tenn. CodeAnn. § 36-5-101(e)(1) allowsdeviation from the guidelines“in order to provide
for the best interest of the child(ren) or the equity between the parties.” Seealso Barnett v. Barnett, 27 S.W.3d 904, 909
(Tenn. 2000) (other factors, such as the custodial parent’sincome, may be considered in making a downward deviation
in some situations).

16I n the June 4, 1996 consent order the court made a finding that the proposed modifications were consigent
with Tennessee law and inthe best interest of the parties and their children. The court was aware that the amount agreed
to was the amount that would be duefrom strict application of the percentagesto atotal net income of $260,000 per year,
see supra note 14, aware that Father’ stotal net income exceeded that amount, and was aware of the otheramounts Father
had undertaken to pay.
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C. Trust is Discretionary

Having determined that the trial court has authority to require that some portion of Father’s
support payments be placed in an educational or other trust fund for the benefit of the children, we
now review the trial court’s decision not to exercise that authority. The relevant sentence of the
guidelines states that “the court may require” payments into atrust. Thislanguage does not differ
substantively from the pre-1994 version’ s “these cases may require” or the 1994 amendment’ s“the
court may establish” and giveswide latitude to thetrial in making that decision. The establishment
of atrust for educational or other purposesfor the benefit of achildisadiscretionary mechanismor
aternative arrangement that is available to the trial court in fashioning a support award for the
benefit of the child. Nashv. Mulle, 846 S.W.2d 803, 806 (Tenn. 1993); Anderton v. Anderton, 988
S.W.2d 675, 681 (Tenn. Ct. App. 1998); Smith v. Smith, No. 01A01-9809-CH-00515, 1999 WL
548568 at *4 (Tenn. Ct. App. July 29, 1999) (no Tenn. R. App. P. 11 application filed).

The fact that a decision is discretionary necessarily implies that the trial court has a choice
of alternatives among arange of acceptable ones; our role is to determine whether the trial court’s
decision is within that range, based upon applicable legal principles and the evidence. Regarding
the issue before us, the applicable legal principles arefound in the guiddines, the goals of child
support, and the goal s behind establishing such atrud.

In Nash v. Mulle, the Supreme Court considered the use of an educational trust fund asa
component of child support for ahigh income obligor parent. The court found that such atrust was
one mechanism available to further the goals of the guidelines and other specific gods such as
protection for the child from an uncaring non-custodial parent, preserving for the child the
opportunity to pursue higher education since theobligor parent is not otherwiserequired to fund that
pursuit, and minimizing an unintended windfall to the custodial parent. 846 SW.2d at 807-09.

Neither of thefirst two of the listed goalsis applicable in this case. At the hearing Father
testified that he wanted half his support payments placed in trust for private school, college,
automobiles, “anythingthat’ s not neededfor day today needs,” and that if the trust could not fund
college or other expensesfully hewould pay thedifference. However, Father isalready contractually
obligated to provide those expenses, including support and college expenses after the childrenreach
eighteen if they are enrolled in college. Thus, although Father maintained he was not seeking a
reduction in the amount of support he was providing, he was in fact asking that a portion of that
support be set aside to defray expenses he was otherwise obligated to pay. We are not convinced
thereisareal difference.

On appeal, Father focuses hisargument on the avoidance of afinancial windfall to Mother.
Hearguesthat the entire amount of support he providesis not needed for support of the children and
that Mother and her new husband may get the benefit of any amount above that necessary. Father
asserts that Mother was unable to provide real documentation for monthly expenses exceeding
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$4,000." Mother, however, submitted an itemized expenseform claiming monthly expensesof over
$14,000 and allocated $9,300 of that to the children.”® Father insists that with these claimed, but
undocumented, expendituresand Mather’ sremarriage “to anindividual withamodestincome,” the
court should ensure “that the funds beingpaid as child support only benefit the children, rather than
being used to enhance Mrs. Bryan's enormousstock portfolios, or to be used for some purchase of
an asset to be shared with Mr. Bryan.” He concludes that half the support he pays will more than
adequately meet the needs of his three children.

In Nash v. Mulle, the Supreme Court discussed the andysis a trial court should use in
determining how to set the child support obligation of a parent whose monthly net income exceeds
$6,250 (now $10,000) per month. The court noted that one of the major goals expressed in the
guidelinesis “to ensure that when parents live separately, the economicimpact on the child(ren) is
minimized and to the extent tha either parent enjoys a higher standard of living, the child(ren)
share(s) in that higher standard.” 846 S.W.2d at 804-05. The court further stated:

It reminds us that Tennessee does not define a child’'s need literally, but rather
requires an award to reflect both parents financial circumstances. This goal is
consistent with our long established common law rule, which requires that a parent
must provide support “in amanner commensurate with hismeansand stationinlife.”

Long-standing Tennessee law requires the courtsto eval uate children’ sneedsnot in
terms of life's essentials, but in terms of the parents’ “means and station in life.”

Id. at 805 and 808 (citations omitted).

The court also noted that it would be unfair to require acustodial parentto prove a specific
need before the court would set support at an amount above that due on $10,000 (then $6,250)
monthly net income, and stated: “ At such high income levels, parents are unlikely to be able to
“itemize” the cost of living.” Id. at 806.

Father’ sattemptsto establish that any amount above $4,000 per month isunreasonabl e suffer
from histestimony regarding his own expenditures on hiscurrent househd d whichincludeshisnew
wife and her two daughters. Those children are given their own father’s child support of $700 per
month as spending money. Father and his new family spend approximately $24,000 per month, and

17M other’s counsel maintains that Mother was not asked to bring such documentary evidence. We note that
Father’s testimony on hisown expensesdid notinclude receipts or other documentation, and that he wasunfamiliar with
the details of the expense statement.

18M other did not include any income or expenditures for Mr. Bryan on her statement, but testified that his
income and ex penditures were about equal.
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he testified that he thinks spending $22,000 to $24,000 per month to support four people is
reasonable.’®

In its October 1998 order, the trial court stated:

The Defendant argues that a portion of the amount of child support should be placed
inatrust fund for the children. The Guidelines were amended in December of 1994
to allow the Court discretion to place certain amounts into a trust fund for the
children. However, some eighteen months after the Guidelines were amended, the
Defendant felt the amounts of child support were reasonable and needed by the
Plaintiff and should not be placed in trust.

The court was referring to the June 4, 1996 consent order wherein the parties agreed to
modify their marital dissolution agreement as part of a compromise and settlement of various
disputes. At trial, Father testified that he thought the amount he agreed to, $2,050 per week, was
reasonable and fair at the time he made the agreement.

We find that the trial court acted well within its discretion in denying Father’ s request that
some of his support payments be placed in atrust.

Under the abuse of discretion standard, atrial court’sruling “will be uphdd so long
as reasonable minds can disagree as to propriety of the decison made.” Sate v.
Scott, 33 SW.3d 746, 752 (Tenn. 2000); Sate v. Gilliland, 22 S.\W.3d 266, 273
(Tenn. 2000). A trial court abusesitsdiscretion only whenit “applie[s] an incorrect
legal standard, or reache[s] a decision which is against logic or reasoning that
cause[s] an injustice to the party complaining.” The abuse of discretion standard

does not permit the appellate court to substitute its judgment for that of the trial
court.

Eldridgev. Eldridge, _ SW.3d _, No. E1999-02583-SC-R11-CV, 2001 WL 455876 at * 2 (Tenn.
May 2, 2001).

The trial court’s dedsion was based on the correct legal standard and was supported by
evidence. We affirm the refusal to order atrust for a portion of the child support.

19M other’s expenses did not include a house payment, because she had paid the balance of her mortgage.
Father’s mortgage payment was $2,500 per month.
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[11. Contempt

Thetria court’sorder of May 28, 1998 found Father to be in contempt for hisfailure to pay
or reimburse Mother for medical and educational expenses of $5,581.92 as previously ordered.®
The court declined tofind Father in contempt regarding the child support Father had failed to pay
after the older daughter, Clara, had returnedto her mother’ shomein 1997. Thetrial court stated that
had Mother filed an appropriate petition in 1997, the court could have restored the amount of the
support obligation. The court was later apprised of the fact that Mother had filed such a petition
in March 1997, and Mother filed amotion to ater or amend, attaching an agreement by the parties
that the child support amount awarded after hearing would be retroactive to February 23, 1997. An
order was entered July 27, 1998 awarding Mother $46,200for arrearages on the child support based
on the older daughter’s return to M other’s home and custody.”

Following those orders, Father did not make the payments as ordered; instead he sought a
stay pending appeal . Nor did he pay other expenses which arose following the orders. Motherfiled
another petition for contempt, which she amended to include later arising expenses, seeking an
additional $6,516.71.% The hearing was held on August 28, 1998. The court heard arguments of
counsel, but did not take testimony. Father’s counsel attempted to reargue Mothea’ slack of “need”
for the child support, and stated that “disagreement” existed between the parties regarding the
amounts owed. Mother’s counsel submitted an exhibit which itemized the expenses Father had
failedto pay. Mother’ scounsel alleged, and thetrial court found, that Father owed her thefollowing
payments pursuant to the MDA: Clara sauto expenses, $1,116.25; school expenses for Mary and
David, $4,727.25; medical expenses for children, $403.21;and life insurance on Mother, $270.00,
for atotal of $6,516.71

Following the arguments, the court issued an order finding Father tobein “willful contempt
of the Orders of this Court for his failure to pay these items.” The court then declined Father’s
motion to stay its May order regarding similar expenses and his motion to place the $46,200 child
support arrearages into a trust account. Mother was awarded a judgment against Father for the

20The court gave Father thirty days from the date of the order to make the payment, and stated, “”[1]fat the end
of thirty (30) daysfrom the date of the filing of this Order, [ Father] has not paid said judgment, [Mother] will be entitled
to statutory interest on the unpaid balance until paidin full.”

21Clara had moved to her Father’ sresdence, and Father and M other had agreed to areduction in supportfrom
him and an amount of support from her, with anet decrease in his weekly obligation of $700. When Claramoved back
to Mother’ s house shortly thereafter, on February 23, 1997, Father did not pay the amount due before the modification.
Mother filed her petition to reinstate the former amount of child support on March 7, 1997, but the trial court’ s initial
order indicated the court was unaware of that fact. The July order corrected that oversight and, pursuant to agreement,
statedthat theincreasein child support “ shall be effective as of,and be paid retroactivdy to, February 23, 1997, the date
ClaraLeach moved to [M other’s] residence.” Father has not appealed the amount of arrearages.

22The M DA designated these items and ex penses as “additional child support.”
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$6,516.71.2 The court then ordered, “For each and every day that [Father] fails to pay this
Judgment, and the amount of the previous Judgments entered in this cause, [Father] shall be fined
the sum of One Hundred ($100.00) Dollars per day until the amounts are paid in full.” The court
ordered Father to pay the deficiency of child support to Mother “immediately, the failure[of] which
shall likewise be covered by the fine as set forth above.” The court stated, “The Court will not
continue to alow [Father] to disregard agreements previously madeby him and the Orders of this
Court, and any future failure of [Father] to comply with the Orders of this Court will be dealt with
harshly.”

On appeal, Father raises severa “concerns’ about the authority of the court to impose the
contempt sanctions.?*

A. Conduct Subject to Contempt

Our Supreme Court has determined that the courts of thisstate do not have unlimited powers
of contempt, holding that those inherent powers have been limited by statute:

[T]he inherent power of courts to punish contemptuous conduct has long been
regarded asessential to the protection and existence of the courts. Indeed, at common
law, the power of courts to punish contempts was vast and undefined. Because
unlimited, undefined discretionary power carried with it the potential for abuse,
specificstatutory provisionswereadopted to limit and define the conduct punishable
by contempt. . . . Conduct punishableas contempt in Tennessee now isdelineated in
Tenn. Code Ann. §29-9-102. ..

Black v. Blount, 938 S.W.2d 394, 397 (Tenn. 1996) (citations omitted).
The statute which delineates the conduct punishableby contempt provides:
The power of the several courts to issue attachments, and inflict punishments for

contempts of court, shall not be construed to extend to any except the following
Cases. . . .

23The court entered an additional judgment for $2,500 for M other’s attorney fees.

24We address some of those concernsin the opinion. Others can be disposed of more briefly. For example,
Father contends that the court’s earlier ruling, which found him in contempt but declined to impose a penalty, isres
judicata on thoseissues. This contention ignores the facts that the August hearing dealt with monies due after theMay
hearing and therefore were not previously adjudicated, that he had previously been found “in contempt,” and that he still
had not paid the monieshe had been ordered to pay. Another concern isthat he cannot be held in contempt for failure
to pay the alimony which “clearly terminated” on Mother’sremarriage. Although past due alimony does not appear to
have been an issue before the court in August, aswe have discussed above, the alimony did not terminate. Inany event,
Father has provided no showing that he raised any of theseconcernsin the trial court, thus, we consder them waived.
Norton v. McCaskill, 12 S.W.3d 789, 795 (Tenn. 2000).
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(3) The willful disobedience or resistance of any officer of the said courts, party,
juror, witness, or any other person, to any lawful writ, process, order, rule, decree or
command of said courts. . .

Tenn. Code Ann § 29-9-102.

While Father challenges the court’ s authority in several specifics, none redly disputes the
finding that he was in willful disobedience of the court’s prior orders. Much of Father’s argument
rests upon his characterization of the type of contempt involved herein & criminal. Fathe is
mistaken in that regard. As the Supreme Court has explained:

Contempts may be either criminal or civil in nature. Civil contempt occurswhen a
person refuses or failsto comply witha court order and acontempt action is brought
to enforce private rights. If imprisonment is ordered in acivil contempt cas, it is
remedial and coercivein character, designed to compel the contemnor to complywith
thecourt'sorder. Compliancewill resultinimmediaterel easefrom prison. Therefore,
it has often been said that in a civil contempt case, the contemnor "carriesthe keys
to his prison in his own pocket. . . ."

Criminal contempts, on the other hand, are intended to preserve the power and
vindicate the dignity and authority of the law, and the court as an organ of society.
Therefore, sanctions for criminal contempt are generaly both punitive and
unconditional in nature. Whilecriminal contemptsmay ariseinthe course of private
civil litigation, such proceedings, "in a very true sense rase an issue between the
public and the accused.” Inthetrial of acrimina contempt case, therefore, guilt of
the accused must be established by proof beyond a reasonable doubt.

Black v. Blount, 938 S.W.2d at 398 (citations omitted).

Traditionally, contempt has been classified as civil or criminal depending upon the action
taken by the court to addressthe contempt. Ahernv. Ahern, 15 S\W.3d 73, 78 (Tem. 2000). “ A civil
contempt isonewhere aperson refuses or failsto comply with an order of the court and punishment
is meted out for the benefit of a party litigant.” Givler v. Givier, 964 S.W.2d 902, 909 (Tenn. Ct.
App. 1997) (quoting Garrett v. Forest Lawn Memorial Gardens, Inc., 588 S.W.2d 309, 315 (Tenn.
Ct. App. 1979)). Becausethe court’ sorder fining Father $100 per daywasdesigned to coerce Father
to pay the amounts ordered, and because Father could avoid the fine and purge his contempt by
obeying the court’ s orders, the finding of contempt was cleary civil contempt.?®

25WeaJ so notetha Mother’ s petitionsfor contemptrequested relief that wascivil in nature, and did not comply
with the notice requirements for criminal contempt. The procedural safeguards required for a finding of criminal
contempt were not requested by Father and werenot observed. Thus, there is noindication that the parties or the court
considered these proceedings to involve potential punishment for criminal contem pt.
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After afinding of contempt, courts have several remedies available depending upon
the facts of the case. A court can imprison an individual to compel performance of
a court order. This is typically refared to as “civil contempt.” This remedy is
availableonly whentheindividual hastheability to complywith theorder at thetime
of the contempt hearing. Thus, with civil contempt, the one in contempt has the
“keys to the jail” and can purge the contempt by complying with the court’s order.
In civil contempt, the imprisonment is meted out for the benefit of the party litigant.

Ahern, 15 SW.3d at 79.

Father has consistently maintained, and continues to maintan, that heisfinancially capable
of paying theamounts agreed to by him and ordered by the court. Thus, hehad the ability to comply
with the order at the time of the contempt hearing, and the court wasjustified in finding himin civil
contempt.

Father also contends that contempt is not available to enforce certain of the obligations he
says are included in the amounts he failed to pay. Primary among those are obligations he asserts
relateto support for the oldest child after her eighteenth birthday. For thisproposition, father relies
upon Penland v. Penland, 521 S.W.2d 222 (Tenn. 1975). In that case, the Supreme Court held that
the father’s agreement to provide support or spedfied expenses beyond the children’s majority
retained itscontractual nature. Consequently, “Mrs. Penland or the daughters are entitled to enforce
said obligation by the obtaining of amoney judgment, from timeto time, asthe obligation matures,
and for the enforcement thereof by execution, as provided by law.” Penland, 521 SW.2d at 225;
seealso Jonesv. Jones, 503 S.W.2d 924, 929 (Tenn. Ct. App. 1973) (themother’ sattempt to enforce
thefather’ spromiseto support their daughter until shefinished college or reached age 22 by seeking
ajudgment, not by attachment for contempt, indicated she was attempting to enforce a contractual
obligation.)

However, Father fail sto specify what amount of thetotal hewasorderedto pay isattributable
to hiscontractual obligation to support hischildren beyond thetimeheislegally obligated to provide
such support. He merdy states his dder daughter’ s date of birth as November 12, 1980, but claims
“some of the expenses charged will apply toward benefits which post-date her eighteenth birthday.”
Father was found to be in contempt for failure to pay obligations as of March, 1998, and August,
1998. Therefore, wefail to understand his referenceto obli gati ons beyond hisdaughter’ smgority.
Further, thelegidlature has clearly addressed arrearages for anounts due duringthe child’ sminority
but remaining unpaid at that time:

Absent a court order to the contrary, if an arrearage for child support or fees due as
court costsexist at thetime an order for child support would otherwiseterminate, the
order of support . . . and all amounts ordered for payment of current support or
arrears. . . shal continuein effect . . . until the arrearage and costs due are satisfied
and the court may enforce all ordersfor such arrearages by contempt.
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Tenn. Code Ann. 8 36-5-101(k) (emphasisadded). Therefore, we find no merit in Father’'s
complaint regarding his obligations beyond his children’s mgjority.

B. Punishment for Contempt

Father argues on appeal that thetrial court acted beyondits authority by imposing the $100
per day penalty. He contends that criminal contempt sanctions are legally limited to a specific
period of incarceration and a$50 fine and that thereis no authority for imposition of a$100 per day
pendty, whether it be for criminal or civil contempt. As noted above, our Supreme Court has held
that courts' inherent power to punish by contempt hasbeen limited by statutesdefining the conduct
whichissubject to such punishment. Black v. Blount, 938 S.W.2d at 397. In Kuykendall v. Wheeler,
the Supreme Court stated that the trial court’ sinherent power to enforce itsorders remained intact,
citing Tenn. Code Ann. §21-1-804.%° 890 S.W.2d at 787. In addition, however, the Court held that
“in exercising this power, the trial court, as always, must use only those means which have been
granted by the legislature or common law tradition.” Id.

We have determined that the trid court acted within its discretion under applicable legal
principles and the evidence in finding Father in contempt for willful disobedience to the court’s
orders. Our statutes address the means available to acourt in such circumstances:

(@) If the contempt consists in an omission to perform an act which it isyet in the
power of the person to perform, the person may be imprisoned until such person
performsit.

(b) The person or if same be a corporation, then such person or corporation can be
separately fined, asauthorized by law, for each dayit isin contempt until it performs
the act ordered by the court.

Tenn Code Ann. § 29-9-104.

Theseprovisionsmakeit clear that thetrial court could have ordered Father imprisoned until
he paid the amountsordered. It isdso clear that thestatuteauthorized afine against Father for every
day hewasin contempt until he complied with the court’ sorder. Theamount of thedaily fineisthe
guestion.

The statute directs that Father may be “fined, as authorized by law, for each day [he] isin
contempt until [he] performs the act ordered by the court.” Tenn. Code Ann. § 29-9-104(b). The
holding in Kuykendall suggeststhat such authority may be found in statute or in common law. One
statutory source for fines for contempt is Tenn. Code Ann. § 29-9-103, which provides, “[t]he
punishment for contempt may be by fine or byimprisonment, or bath. Wherenot otherwisespecially

26ThaI statute provides, “ Courts of chancery may enforcerules, orders, or decreesby processagainst the person
in default or by process against the person in default’s property.”
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provided, thecircuit, chancery, and appellate courts are limited to afine of fifty dollars ($50.00), and
imprisonment not exceeding ten (10) days. . .”

The relationship between this statute and Tenn. Code Ann. §29-9-104 has been described
as “not mutually exclusive:” one sas out the punishment for criminal contumacy in resisting the
established authority of the court, while the other confers upon the courts the essential powers of
coercion to enablethem to enforce their judgments and decrees. Black v. Black, 50 Tenn. App. 455,
458, 362 S\W.2d 472, 474 (1962). Both statutes allow courts to impose fines and to imprison, but
for different purposes. Theten-day limitation onimprisonment for criminal contempt doesnot apply
to coercive imprisonment for civil contempt, by the express terms of the civil contempt statute.
However, no such specific exemption from the $50 limit on finesis present in the statute.

Although anumber of spedfic statutory provisionsexist regarding enforcement of child and
spousal support awards, we have found none that provide specific authority for coercive avil
contempt finesabove $50. See Tenn. Code Ann. 836-5-101(a)(2)(A) (such awards* may beenforced
by any appropriate process of the court having jurisdiction thereof”); Tenn. Code Ann. 8§ 36-5-
101(a)(5) (unpaid amounts become arrearageson date due and accrue interest); Tenn. Code Ann. §
36-5- 101(b) (attachment and appearance bond for delinquent obligor and security bond); Tenn.
Code Ann. 8 36-5-103 (court may require bond to secure payment, may sequester certain property,
appoint areceiver ove assets and income, place alien on property of obligor); Tenn. Code Ann. 8
36-5-901 et seq. (enforcement of overdue support by department of human services; liens). In
addition to the general contempt statute, the General Assembly has provided aspecific statute, Tenn.
Code Ann § 36-5-104, toaddress obligorswho fail to pay ordered child support. That statute creates
a separate criminal offense punishable by up to six months' imprisonment. Brown v. Latham, 914
S.W.2d 887, 888 (Tenn. 1996). It does not affect the sanctions availabe for contempt.

Civil contempt sanctions are imposed for the benefit of a party litigant. Ahern, 15 S\W.3d
at 79; Garrett v. Forest Lawn Memorial Gardens, Inc., 588 SW.2d at 315. The purpose of such
sanctionsisto coerce compliance with aprior court order; the party seeking sanctionsbenefitsfrom
that compliance.?” In Tennessee, coercivecivil contempt hasgenerally involved imprisonment until

27While federd courts sometimes distinguish between compensatory and coercive civil contempt, see, e.g.,
Glover v. Johnson, 199 F.3d 310, 313 (6th Cir. 1999), we are unaware of the adoption of the concept of compensatory
civil contempt in Tennessee courts. See Young v. Young, No. 01A01-9609-CV-004 15, 1997 WL 107159 at *3 n. 2
(Tenn. Ct. App. Mar. 12, 1997) (no Tenn. R. App. P. 11 application filed) (“We know of no Tennessee cases
recognizing compensatory civil contempt . ..”). In the federal courts:

Civil contempt sanctions may be imposed for either or both of two distinct purposes, to coerce
compliance with acourt order, and to compensate the complainant for actual losses sustained by him
as the result of the defendant’s contumacy. If the fine is compensatory, it is payable to the
complainant and must be based on proof of the complainant’s actual loss. If thefineis coerciveitis
paid into the court registry, not to the complainant.

Inre Chase & Sanborn, 872 F.2d 397, 400-01 (11th Cir. 1989).
(continued...)
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the contemnor complies with the court’ s order, thusthe often-made r eference to “ keys to the jail.”
In fact, we have been unable to find any prior authority in Tennessee regarding coercive fines
imposed in civil contempt.

Therefore, having found no independent authority for agreater fine, we interpret the phrase,
“as authorized by law,” to refer to the prior section, Tenn. Code Ann. 8§ 29-9-103(b), which
authorizes a fine of up to $50 for contempt of court. Thus, Father could have been imprisoned
indefinitely, or fined $50 per day, until he paidtheamountsordered. The penalty for noncompliance
with the court order ismodified to order a$50 fine per day.?®

V.

In conclusion, we affirm the trial court’s refusal to modify the alimony avard because the
court had no authority to do so. Wealso affirm the court’ srefusal to place some of the child support
inatrust fund because the court did not abuseits discretion. We affirm the finding of contempt, but
reducethe coercivefinefor civil contempt to $50 for each day Father failsto complywiththecourt’s
order. Thiscauseisremanded to thetrial court for such further proceedings as may be necessary.
Costs aretaxed to James Wendell Leach for which execution may issueif necessary.

PATRICIA J. COTTRELL, JUDGE

27 ...continued)

Tennessee appears to have incorporaed the concept of damages arising from contempt in Tenn. Code Ann.
§ 29-9-105, which makes damages available where the contempt consists of the performance of a forbidden act.
Because Father’s contempt herein consisted of failure to pay support as ordered, M other will be compensated for his
delay by the interest accumulated on the arrearage. See Tenn. Code Ann. § 36-5-101(a)(5).

28M other states in her brief that the trial court’s order directed that payments of the fine be made to her. We
have studied the order and have found no such directive. The order is silent asto the recipient of the funds, and we find
no Tennessee authority which would direct such “fines” to the mother in the absence of an order. As noted above, in
federal courts, coercivecivil contempt sanctions such asthe one before us, are typically paid to the court. Seelnre
Chase & Sanborn, 872 F.2d at 401.
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